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COMMUNITY PROTECTION (OFFENDER REPORTING) AMENDMENT BILL 2007 
Second Reading 

Resumed from 2 April. 

MR A.J. SIMPSON (Serpentine-Jarrahdale) [8.09 pm]: It is very important to be debating this Community 
Protection (Offender Reporting) Amendment Bill. I want to comment on the actual process of reporting 
offenders who use the internet to communicate with people and who do not do the right thing. Last year I raised 
a grievance with the minister on this exact issue. It basically stemmed from the United States government 
hooking up with the provider of MySpace to link users of the site to known sex offenders and paedophiles and 
take them off the system. There has been a bit of talk in the information technology industry that the same should 
happen in Australia. I raised this matter in a grievance to the minister last year and said that we should put 
pressure on the federal government to do the same sort of thing. We should give the federal government power 
to shut down websites that use them for the wrong purposes. Just today on either MySpace, FaceBook or 
YouTube a young girl in the United States—I think it was—was beaten by about four other young girls. I looked 
at it this afternoon on the internet. It made its way into an Australian news article and will be put on one of the 
Australian news websites. The issue arose because of one girl’s actions towards other girls. She basically just 
hopped onto the website and said some things about other girls on that webpage, whichever one it was. They 
then went around to see her and to resolve the issue, and it turned into a fight. This is part of society; how we 
deal with it is not an easy answer. As a parent of two young daughters, I suggest that the best thing parents can 
do is keep an eye on what their kids are doing and who they are talking to. I fully believe in letting my children 
use the MSN website run by ninemsn, but they choose who comes onto their database and I can see who they are 
talking to. I may have to ask the names of the people, as they may have an alias, but again it is not an open chat 
room that people can go to and chat to them; people must ask to join their chat room. If I am not happy with it, I 
can look at it and delete it. I can also look at the history of what they spoke about. My elder daughter has not 
quite worked that out yet and I have not told her. However, there are things we can do to protect children. I do 
not want to insulate my daughters from the real world but I want to protect them at the same time. We should 
support any legislation that the minister brings into this Parliament to help that process. In my grievance to the 
minister last year I read a bit of a statement put out by MySpace on 29 June last year. It stated — 

The owners of the popular website MySpace have admitted the internet phenomenon has become a 
hunting ground for sex fiends and are lobbying the Federal Government for a child sex offender 
database to identify perverts.  
The Rupert Murdoch-owned company behind MySpace, the world’s biggest internet chat and social 
network, is urging justice ministers across Australia to create a computerised list of known sex 
offenders that can be cross-referenced with MySpace’s list of users.  
Hugely popular with teenagers and twenty-somethings, MySpace claims to have 175 million users 
worldwide and three million users in Australia. The site allows anyone to set up their own personal web 
page, complete with photos, videos and other personal information.  
Federal Justice Minister . . . and his State counterparts are being asked also to pass laws requiring all 
child sex offenders to register email and internet accounts, with tough penalties for those caught using 
secret accounts. 

I guess that is what it all boils down to—a secret account. Obviously it is difficult to track down someone’s 
identity. Probably the biggest child pornography offences came out of Russia just over two years ago. The 
American government put pressure on the Russian government to hand over the details of anyone using a credit 
card to purchase pornography from a Russian web service. That is how the authorities caught a few hundred 
people who were subscribing to child pornography and were able to shut down that web service. 

I will not go on for long. I just wanted to add my bit about the actual process. I am glad to see that we are 
introducing legislation for offender reporting to protect the community. It is very important. The information 
technology and communications area is huge and how we deal with it is up to individuals. Members will know 
that as a parent I believe it is important to look at ways to tighten up this area to help parents in that process. If 
anyone thinks that someone is in the process of doing the wrong thing, there are avenues in which to report that 
person. I just wanted to add my bit to this debate and I will sit down and let someone else speak. 

MR J.C. KOBELKE (Balcatta — Minister for Police and Emergency Services) [8.14 pm] — in reply: I 
thank members for their contribution to the debate on the Community Protection (Offender Reporting) 
Amendment Bill 2007. They have been totally sincere in supporting the legislation and in recognising the need 
for it. The member for Hillarys also raised other issues with respect to the amendment to the legislation. I will 
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come back to some of the comments that were made and I will respond to them. The member for Hillarys said in 
part that the sex offender register goes back a long time; in fact, to the time when we were in government. 
Although I am sure the member meant to say that, it was wishful thinking. It has been totally an initiative of the 
Labor government since 2001.  

Mr R.F. Johnson: Didn’t we set up the Australian National Child Offender Register—ANCOR?  

Mr J.C. KOBELKE: No. The first legislation of this kind was in 2000 in New South Wales. It went through a 
process with the Australian police ministers conference in 2002-03, there were agreements for model draft 
legislation around the end of 2003, and the 2004 bill came into effect in Western Australia on 1 February 2005. 
It was therefore totally a Labor government initiative. No element of this bill proceeded in Western Australia 
prior to 2001. 

Mr R.F. Johnson: It might not have been set up and running but it was certainly proposed by the previous 
Liberal government. I think it was probably a carryover from the bureaucrats in the police department. 

Mr J.C. KOBELKE: I do not know whether there is any evidence of that. I think that is wishful thinking. 

Mr R.F. Johnson: No, no! 

Mr J.C. KOBELKE: The first legislation was in July 2000 in New South Wales. Clearly there would have been 
discussion around Australia at that time, but agreement came only in 2003 and the legislation went through this 
Parliament in 2004. That just puts the record straight on that matter. 

Another little matter that I take up with the member is that he said that sexual offenders were habitual offenders. 
I simply want to get the actual wording correct because I meant—perhaps the member meant too—that many 
sexual offenders are habitual and they are the ones we are worried about. They are the ones from whom we are 
trying to protect children and the community. That comes back to the core issue in the amendments the member 
for Hillarys is keen on. We are concerned about someone who is convicted of a fairly minor offence. The 
evidence may point to the person not being a habitual offender, yet that person is put through all the procedures 
as if the person was a habitual sex offender. It is quite right that we have a procedure to name a habitual offender 
and that we need that procedure for people who appear to pose an ongoing risk. Whether they are proven to be 
habitual or whether there is reasonable evidence to suspect they could be habitual, the community needs that 
protection. 

The issue we are grappling with is that there is perhaps a small number of people—I cannot quantify the 
number—whose offence was a one-off event and who appear not to be any risk to the community. Clearly a 
conviction is registered, as rightly it should be. The member asks: must we treat those people in the same way 
that we treat people who potentially pose an ongoing risk? I do not mean to single out that statement by the 
member, but I think we are perhaps closer to agreement rather than wanting to pigeon-hole all offenders as 
habitual offenders. Our concern is that many are habitual offenders and the community needs protection from 
them. 

Mr R.F. Johnson: That’s what I meant. If it didn’t come across that way, I apologise. What I meant to say and 
what I meant to portray was that I believe serious sex offenders who are repeat offenders are habitual offenders 
and should be categorised as such. They are the most dangerous ones — 

Mr J.C. KOBELKE: Yes. 

Mr R.F. Johnson: — particularly when they commit sex offences against children. 
Mr J.C. KOBELKE: I think we are in agreement. The difficulty, though, is how to separate those two groups in 
the legislation. At the current time we do not separate them. I think part of the amendment that I will come to 
talk about and that I think the member for Hillarys is foreshadowing, is concentrated on the very bottom level of 
offenders about whom we are absolutely confident are not habitual offenders. The difficulty in trying to handle 
them a little differently is where and how to draw that line. We have had a genuine discussion about that. I have 
some real sympathy for the provision I think the member is attempting to make. I do not want to put words into 
the member’s mouth or suggest anything other than the things he is saying. I am quite genuinely trying to reflect 
what I think he is trying to do. 

Mr R.F. Johnson: That would be a first! 

Mr J.C. KOBELKE: I will certainly accept the member’s correction if I in any way misrepresent him, because I 
do not mean to.  

In very briefly going over the main provisions in the bill, I do not want to restate what the member for Hillarys 
has said and what a number of members have said when referring to the elements of the bill. It is a tightening up 
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of the existing provisions for offender reporting. It is taking account of the fact that the population moves around 
to an extent and that reporting therefore needs to be tightened up when people move, given the wide access to the 
internet and the fact that people need to be monitored. Those are the main elements contained in the bill. I will 
certainly not go back over them because they have been canvassed.  

I want to turn my attention to the amendment foreshadowed by the member for Hillarys, which we will deal with 
during consideration in detail. It is quite appropriate, and it will be more effective, to cover some of those 
matters now rather than during consideration in detail when I will have only five-minute grabs, because I think it 
will take me about 15 minutes to talk about some of the elements. We will go over them again during 
consideration in detail because, as the member has foreshadowed the amendment and is very genuine in what he 
is trying to do, it is appropriate that I put what is being suggested into context. I am sure that the member will 
correct me, and I will accept it, if I misrepresent what he is intending. The intent of the amendment on the notice 
paper appears to be to enable a person who has committed a class 2 offence when a child and who has received a 
no-punishment order under section 66 of the Young Offenders Act 1994 to apply to the court that found that 
person guilty for a declaration that the person is not to be a reportable offender. The court would then consider 
the risk the person might present to the people in the community. If satisfied that the person is not a risk, the 
court could then make the relevant declaration. The effect of the declaration would be that the Australian 
National Child Offender Register legislation would then not apply to the person; that is, the person would not be 
on the register. I think that is a fair representation. The issue clearly is that further consideration must happen at 
the same court hearing as the conviction or sentence. That is important because the police would not want a 
separate process at which they were not present to be able to present evidence if they had a different view. The 
court must establish that it believes that, by not putting the person on the register, it is doing so without creating 
a risk to the community. The effect then is not being on the register. However, one must keep in mind that being 
on the register and being required to fulfil the reporting requirements of the register are two different things. I 
will come to those in a moment.  

I think what the member wants is already achieved under another section, although it is not identical to what the 
member wants. The effect of agreeing to the member for Hillarys’ proposed amendment is that the offender who 
would ordinarily be bound by the provisions of the act would escape those requirements. 

Mr R.F. Johnson: Could you say that sentence again? 

Mr J.C. KOBELKE: It has the potential to undermine the operation of the legislation and the sex offender 
register. I said the “potential”; I am not saying that it would. My concern is that there is the potential that it could 
undermine it. 

Mr R.F. Johnson: You will elaborate on that. 

Mr J.C. KOBELKE: The difference between the member and me is very small. I think we are on slightly 
different sides of the same line. I have some real sympathy with what the member is seeking to do, as I have 
indicated, because I think some people who are convicted are at the very bottom end of offences. If the vast 
majority of people made a judgement, they would say that those people are not an ongoing threat, yet they are 
currently required to go on the register with all its provisions, although they can be let out of the reporting 
requirements.  

To make some comment on the reporting requirements, currently a person who was a juvenile at the time of the 
offence is a reportable offender for only four years if it is class 2 offence and seven and a half years if it is a class 
1 offence. There are therefore two classes of offences and two different reporting periods. In the case that the 
member for Hillarys used as an illustration, it was a class 2 offence conviction — 

Mr R.F. Johnson: It was schedule 2. 

Mr J.C. KOBELKE: I think they are schedule 1, class 1 and class 2 offences. The point I am making is that in 
that instance he would be required to report for four years and then he would not longer have a reporting 
requirement but still remain on the register. 

Mr R.F. Johnson: Exactly, and that is the main point: he is on the register for years and years to come.  

Mr C.C. Porter: What provision of the parent act establishes that four-year period? 

Mr J.C. KOBELKE: I think the member will have to ask me that during consideration in detail when I have 
advisers with me. I am not sure whether it is contained in section 61 or another section, but I will get advice on 
that because I am not the expert.  

If I may continue with the current practice for reporting, it achieves most, if not all, of what would be achieved 
with the amendment to have someone not put on the register. Under section 61 of the Community Protection 
(Offender Reporting) Act 2004 the Commissioner of Police may suspend the offender’s reporting obligation. 



Extract from Hansard 
[ASSEMBLY - Tuesday, 8 April 2008] 

 p1975b-1993a 
Mr Tony Simpson; Mr John Kobelke; Acting Speaker; Mr Rob Johnson; Mr Christian Porter; Ms Sue Walker 

 [4] 

Therefore, there is a process under section 61 whereby someone, such as the person in the case that was used as 
an example, could apply—this has already happened in this case—and therefore have no reporting requirements 
but still remain on the register. The ANCOR register is not a public register. It is available to only a limited 
number of police officers who have access to that register.  

Mr R.F. Johnson: It stops the young person from ever working with children because it would affect his 
application to get a clearance to work with children.  

Mr J.C. KOBELKE: I accept the interjection, and I will come to that. The ANCOR register is a stand-alone 
system and not linked to any Western Australia Police systems and information. The home address and 
workplace details provided for ANCOR purposes are not uploaded into general police systems. A person would 
not be applying for a normal police clearance and have that come up. It is just on the ANCOR register. We are 
not talking about the offence. If the offence is captured, it is there but the name having to go on the ANCOR 
register is not caught up with general inquiry systems in WA police.  

Mr R.F. Johnson: I will ask you about that during consideration in detail because there is an area there that 
gives me concern. 

Mr J.C. KOBELKE: There is no reference to a person being on the ANCOR register for the purposes of a 
police clearance. Police clearances never contain a reference to a person being on the ANCOR register. They 
may refer to the conviction for the offence, but the person’s being on the register is not brought forward as part 
of that assessment. 

Mr R.F. Johnson: In this case, I think I am right in saying that the magistrate would not impose any penalty or 
sentence on the young person. Because he pleaded guilty, it is obviously technically a conviction. Because he did 
not believe the person was in any way a danger and did something that young people do all the time—in fact, I 
am certain that members of this chamber would have committed the same act when they were younger—the 
magistrate had the good commonsense in this case not to impose any sentence or penalty on the young person. 

Mr J.C. KOBELKE: I am accepting that, but the point we are dealing with here is whether or not that 
conviction means that the person would go on the ANCOR register, which is a national register. Currently, a 
young person in the example the member has given would go on the register. The suggestion the member is 
making with the proposed amendment is to allow the court to not have the person put on the register. What has 
happened with the spent conviction or otherwise is still part of that record and treated according to the specifics 
of that case. The issue we are talking about is whether the person should go on the register. The point I made is 
that when a person asks for a police clearance, it is not the register that the police go to. That is a separate, stand-
alone system. They would go to the records of conviction to see whether or not a conviction came up, and there 
are conditions attached to that, but they do not go to the ANCOR register. 

Mr R.F. Johnson: It would be expunged after a number of years. 

Mr J.C. KOBELKE: It would be four years if it was a class 2 offence and seven and a half years if it was a 
class 1 offence.  

Mr R.F. Johnson: As a criminal record, but it would be enough to determine it for anyone applying to work 
with children. The fact that he has that recorded as a conviction is a problem anyway for him, but the stigma is 
having his name recorded on the sex offenders register along with all the paedophiles and really nasty people in 
society. 

Mr J.C. KOBELKE: Again, I reaffirm what I just said: that is not publicly available. The ANCOR register does 
not come into the police systems for the usual checks. It is used by the specialised group that manages the 
ANCOR register and has access to it. That group has reference to the sexual offenders section, but that is not 
connected through to the available general police data systems. The data systems will potentially capture the 
charging and conviction, but that is separate from the register. 

I have some other points to make and I think it is appropriate that I enter into debate on those when we go into 
consideration in detail so that I can point out why I am definitely sympathetic to what the member seeks to do. I 
have looked at drafting that could perhaps be done and all the various issues that arise out of it because it is a bit 
more complicated than it appears at first glance. Unfortunately, I am not willing to support the amendment but 
we can discuss those matters in more depth in consideration in detail, when I will outline the concerns I have in 
accepting those matters, which at first glance, I was very sympathetic towards. I have sympathy for what the 
member seeks to achieve. However, there are concerns with that; therefore, on balance I am not willing to accept 
the amendment. I thank the member for the work he has put into this debate and for his genuine interest in trying 
to ensure that we have an offender reporting system for sexual offenders. I think it will provide great protection 
for the community in Western Australia, particularly young people. The government is very keen to ensure 
through this legislation that this reporting system will be even more workable and to toughen it up in some areas 
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so that we provide the very best protection that we possibly can against sex offenders for the community. As the 
member has indicated, many of those sex offenders have a habitual approach and are therefore likely to reoffend 
and pose a risk to the public, particularly children.  

I thank members for supporting the bill and I will discuss some of those matters when we go into consideration 
in detail. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Mr R.F. JOHNSON: I move — 

That the scope of the Community Protection (Offender Reporting) Amendment Bill 2007 be extended 
to allow the member for Hillarys to move his proposed new clause 4, as listed on the notice paper. 

Mr J.C. KOBELKE: I wish to have a productive debate with the member. As I have already indicated, I have 
great sympathy for what he is trying to do but I do not think we can do it this way. We can agree to this motion 
and then go into the detail of the provision, which we will seek to vote down or we could carry the whole matter 
on this vote and simply deal with it now and have the debate moved to the provisions of the clause. If the Acting 
Speaker is happy that it is within standing orders, I would be happy to carry the debate now on this motion to 
extend the scope of the bill.  

Mr R.F. Johnson: I prefer to do it this way, because I might be able to convince the minister between now and 
the time we finish talking about the amendment that I will move. The minister never knows—I am very 
persuasive sometimes. 

Mr J.C. KOBELKE: My problem is that if we pass this motion to extend the scope of the bill so that we can 
debate the member for Hillarys’ amendment, then we will have passed a motion, which, if we defeat the 
amendment, is of no value. Therefore, I think it makes more sense to debate this motion, provided the Acting 
Speaker has no problem with that. 

The ACTING SPEAKER (Mrs J. Hughes): Technically, we are debating that motion now, anyway. 

Mr R.F. Johnson: I think the minister will have some problems because there are some other questions about 
clause 4 that the member for Murdoch and I have for the minister anyway. Therefore, I think, statistically, the 
minister should agree to the motion that I have put forward. 

Mr J.C. KOBELKE: Can the Acting Speaker assure me that this motion will not create other problems if we 
allow the scope to be extended but do not approve the extension? Would that create problems? 

Mr R.F. Johnson: I can assure you there will be no problems at all. 

The ACTING SPEAKER: As we stand, the motion is only to put in a new clause at clause 4, so we will have to 
deal with clauses 1 to 3 first. 

Mr J.C. KOBELKE: We have been trying to help the opposition all day, so we will do it again and we will 
accept this motion so that we can move on. 

Mr R.F. Johnson: We have been trying to help you out all day! We have been flashing through legislation so 
government members can go home early to bed tonight. 

Question put and passed. 

Clauses 1 to 3 put and passed. 

New clause 4 — 

Mr R.F. JOHNSON: I move — 

Page 2, after line 11 — To insert — 

4. Section 13A inserted 
After section 13 the following section is inserted —  

“ 

13A. Provision for declaration of child not a young reportable offender 
(1) If a court finds a child guilty of a Class 2 offence and the child receives no 

penalty pursuant to section 66 of the Young Offenders Act 1994 and, but for 
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the operation of this section, that child would become a young reportable 
offender, then the court may on application by that child declare that child 
not to be a young reportable offender. 

(2) The court may make the declaration, referred to in subsection (1), only if it is 
satisfied that the child who would otherwise become a young reportable 
offender does not pose a risk to the lives or the sexual safety of one or more 
persons, or persons generally. 

”. 

I must say that I thought the minister would support this amendment. I really did. I think that some of the 
comments the minister made in his summing up of the second reading debate were not comments that I really 
appreciate as being objective and in anyway sympathetic to the whole rationale and reasoning behind this clause 
that I want to insert. I know for a fact that the member for Mindarie also had a look at the letter from Johnson 
Kitto and the amendments that he suggested. The member for Mindarie certainly nodded his approval on that 
day and gave me the thumbs up sign when I tried to get some indication whether he, as a lawyer, thought it was a 
very worthwhile new clause to be inserted. He gave me that indication and he does so today—he has given me 
the thumbs up again today, which is good. We all know, of course, that the member for Mindarie is a top lawyer. 
We have another thumbs up now from another lawyer, a Navy one, albeit the Minister for Education and 
Training. He knows what he is doing as well. Are there any more lawyers in the house, please, who will give 
their thumbs up to this new clause? We have a few, but not enough. I know that my colleague the member for 
Murdoch supports the proposed new clause. I think these members support the new clause for very good reasons, 
because we must pass legislation in this Parliament that is fair and just. We always try to pass legislation in 
relation to criminals and criminal activity to ensure that those people who are guilty of crimes, particularly 
serious ones, are punished accordingly. However, we must not throw the baby out with the bathwater. I use that 
metaphor because the amendments to this legislation toughen up many things. That is good. We are toughening 
up the original act, the Community Protection (Offender Reporting) Act 2004, to which the minister alluded in 
his second reading speech, in so many areas because of the number of sex predators who have been let loose on 
the internet where they have tried to act as predators and lure children in particular into committing sex acts. We 
have to protect our children. Adults can look after themselves, but children cannot. That is why I said from the 
outset that I will support this bill. However, this bill has opened up the opportunity to ensure some sort of justice 
for people, particularly young people, who are caught up in an event that costs them dearly for the rest of their 
lives. 

For those members who were not present when I foreshadowed the amendment, I explained that it was not mine. 
I am not trying to claim the credit for this new clause. However, we had the opportunity to change the scope of 
the bill to include this proposed section in the act. The amendment came from Johnson Kitto from the law firm 
Kitto and Kitto. As I explained last week, Johnson is the gentleman’s Christian name. Johnson happens to be my 
surname, but he is no relation. He sent a letter to the shadow Attorney General, the Attorney General, the 
Minister for Police and Emergency Services, the Minister for Community Development, the Commissioner of 
Police, the president of the Law Society of WA and the President of the Children’s Court outlining what he 
believed was a draconian injustice in the original legislation that managed to ensnare a young person. The young 
person was a 17-year-old boy, who had a 16-year-old girlfriend. They had gone to school for many years and had 
become boyfriend and girlfriend. At one stage when they were in his car in his parents’ driveway, they were 
petting, as many young people do — 

Mr G.M. CASTRILLI: I wish to hear further from the member for Hillarys. 

Mr R.F. JOHNSON: During the second reading debate, I asked members in the chamber to think back to when 
they were young. I do not think we would not find anybody in this chamber who is tougher on sex offenders than 
I am. When I say that, I mean true sex offenders; I do not mean two young people who may experiment, which 
most young people do. 

In this case, the young 17-year-old boy was petting with his 16-year-old girlfriend and he tried to push down the 
waistband of her pants. She resisted and he stopped. After some time, he then tried again to go through the same 
action. I suppose a young bloke of 17 gets a bit hot. I try to remember when I was 17, but it was a long time ago. 
I am sure this would have happened to most members in the chamber—a couple might get a little 
overenthusiastic and end up doing more than kissing and cuddling. The young people at some stage have to 
make some sort of move, as long as it is not a serious offence. We have to understand that these were two young 
people. 

The second time that the 16-year-old girl objected, she got out of the car, went home and told her parents. Her 
parents made a complaint to the police and, of course, the young 17-year-old boy was charged with indecent 
assault, which technically it is. I suggest that most people in this chamber have been guilty of indecent assault to 
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some extent, whether it is with consent or not. These days it is not just young blokes who might try something on 
a young girl; it could be a young girl who does things to young blokes. There is no sexist angle here. It was two 
young people who were going through the normal process of experimenting. The boy was obviously more 
enthusiastic than the girl, and that is what happened. It was a tragedy in a way because of the consequences of 
that action. There was no penetration; there was nothing else. He did not touch her breasts, he just tried to push 
her waistband down. Technically, that is an indecent assault. 

The young boy appeared before the Children’s Court and he pleaded guilty. He put his hands up and said that he 
did it. He was sorry. The magistrate of the day felt so compelled to ensure that the young boy was not unfairly or 
unduly treated for carrying out that very simple act that he said he would pass no penalty or sentence against 
him. However, under the act, that young 17-year-old boy had to go on the sex offenders register and be required 
to comply with the reporting requirements that are contained in the act that we are now updating. The 
information I have is that the young boy could not believe that he was now on this dreadful sex offenders 
register, which most people think is for serial sex offenders and serial paedophiles, not for a young bloke who 
has got a little bit too exuberant in his actions with his girlfriend. He thought she was his girlfriend and obviously 
thought that something more might eventuate than just a kiss and a cuddle. He never forced himself on her at all; 
the incident was at the very lowest end of the scale. 

I am surprised that the parents of the girl even wanted to take it that far. If I had been the father of the young girl, 
I would have gone around to see the boy’s father and the young boy and told them what I thought in no uncertain 
terms. Most fathers protect their daughters, probably more than they do their sons. I have two of each so I know 
what I am talking about. At the end of the day we have to take a commonsense approach. 

The original act is draconian in that it encompasses people that I do not believe it was ever intended should be 
encompassed. This young fellow of 17 had committed a first offence. He had never been in trouble with the 
police, had no criminal record, was of good standing and good character, worked hard, came from a good family, 
yet he had to go on the sex offenders register. The Commissioner of Police had the good sense and good grace to 
say that the young chap would not have to take part in the reporting requirements, but that he could do nothing 
about taking him off the register. 

Mr J.C. KOBELKE: The member for Hillarys raised an issue. We have to take into account that the 
circumstances he is presenting may not be the full picture. That is always a difficulty with the courts, and when it 
comes to us actually making the legislation, it may not be as simple and as innocent looking as the member has 
portrayed it. That is one problem we have with the amendment. 

The second, more fundamental, problem I have with the member for Hillarys’ amendment is that it refers to a 
child who is found guilty of a class 2 offence. The class 2 offence that he used in his example was indecent 
assault—that is all it was. A class 2 offence in schedule 2 of the Community Protection (Offender Reporting) Act 
includes aggravated indecent assault, so that could be caught by the amendment. An assault might involve a 
weapon or two or three young boys on the same girl; those sorts of things. Under the member’s amendment, it 
would also be open to the court—of course the court would take into account all the circumstances of the case—
to not put a person on the register even if a conviction were recorded. 

Another class 2 offence is “causing, permitting or seeking to induce a child to act as a prostitute”. Again, the 
member for Hillarys is saying that a person found guilty of that offence would not have to go on the register if 
there were special circumstances. Child pornography is also a class 2 offence. That is my problem. Does the 
member see my problem? If I just take the member’s case and the way he has described it, it looks to be very, 
very heavy handed. When I come to the member’s amendment — 

Mr C.C. Porter: It is somewhat unlikely, minister, isn’t it, that those offences would be circumstances for which 
a judge in the Children’s Court would utilise section 66, surely? 

Mr J.C. KOBELKE: The judge still has to follow the black letter law. The member for Hillarys is proposing 
that if the child is guilty of a class 2 offence and the other conditions are met, the judge can decide that the child 
should not go on the register.  

Mr C.C. Porter: But if the other conditions —  

Mr J.C. KOBELKE: The judge has to act on the law. If this house were to pass this amendment, the judge 
could opt not just for a very minor case of indecent assault, but also aggravated indecent assault, causing, 
permitting or seeking a child to act as a prostitute, and then that would be the law and the judge would have to 
act on the basis of that. I have real concern about that. 

Mr R.F. Johnson: My amendment is unusual for me, because I am suggesting giving the judge the discretion to 
make a decision that the offence is at the low end of the scale of offences and that the offender is not required to 
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go on the sex offenders register. I do not think for one second that any judge in the Children’s Court would have 
a view that a young person who had committed an offence in aggravated circumstances, and the other offences 
that the minister mentioned, would ignore that. I am trying to give judges a little bit of discretion. That is unusual 
for me because I am normally all for minimum mandatory sentences, not discretion for judges—that is it; that is 
the minimum.  

Mr J.C. KOBELKE: I think I have an appreciation of and some sympathy for what the member is trying to do 
by his amendment. I am pointing out that the amendment goes beyond that. It is no good having this view when 
we have this debate in this place that it is only going to be used for the cases that we have in our minds now. The 
judge will have to base the decision on what class 2 offences are. He will go to the schedule and look at class 2 
offences, which the amendment widens.  

Mr R.F. Johnson: Only for a juvenile. 

Mr J.C. KOBELKE: Yes, I accept that we are only talking about juveniles. 

Mr R.F. Johnson: I am not talking about a 30-year-old or 40-year-old male who preys on young children. 

Mr J.C. KOBELKE: There may be the circumstance of a 17-year-old who seeks to induce a younger child to 
act as a prostitute. It is possible. 

Mr R.F. Johnson: Do you think that a judge would not put him on the register? That would be a serious 
offence! 

Mr J.C. KOBELKE: It is not; it is a class 2 offence. 

Mr R.F. Johnson: There are a lot of offences in class 2. 

Mr J.C. KOBELKE: That is the problem we have.  

A second issue I have is that there can be a compounding effect when someone comes back for another offence. 
For example, section 46 of the WA act outlines the length of the reporting period, which depends upon what type 
of offence a person has been convicted of. That section contains a number of provisions aimed at persons who 
re-offend, such that if they have been convicted for a class 2 offence and are then convicted and found guilty of a 
class 1 offence, they are required to report for the rest of their life. The member’s amendment would mean that 
because they did not get the class 2 offence and they were taken off the register, if they then committed a class 1 
or subsequent offence, they would not get that compounding effect. That is another concern I have and why I just 
fall on the other side of the line and say no, I am not willing to bear that risk. I appreciate what the member is 
trying to do for a very small number at the bottom end, but the trouble with the amendment is that it expands it 
too far, or further than I am willing to accept.  

Mr C.C. PORTER: I take the minister’s points about the amendment. However, although he placed some 
emphasis on the fact that the amendment states that “If a court finds a child guilty of a Class 2 offence”—and it 
is correct that there are some serious offences that fall within the category of a class 2 offence—the amendment 
goes on to say “and the child receives no penalty pursuant to section 66 of the Young Offenders Act 1994”. By 
this amendment, the opposition has tried to narrow down, as strictly as possible, the set of circumstances in 
which someone might otherwise end up on the register, who perhaps, on any reasonable view, should not end up 
on the register. There is a two-fold safety valve, and I understand the minister’s view, which places too much 
emphasis on the limitation provided by the class 2 offence.  

The secondary limitation is that provided by the fact that a Children’s Court judge would have to utilise section 
66 and determine that, for that class 2 offence, he would register a conviction but offer no punishment. That 
would be a most unusual set of circumstances. As the minister quite rightly says, we do not have the sentencing 
transcript in this place of the matter that has been raised by Kitto and Kitto, so members do not have as fulsome 
an explanation of what went on as they might like. Nevertheless, we can put some store in the fact that a 
Children’s Court judge thought no penalty should be offered.  

In my experience, section 66 is used very infrequently. I have never known—and I cannot envisage—a 
circumstance of a person under 18 years of age being charged with keeping another child as a prostitute and 
receiving no punishment. I must say that that suggestion is close to the edge of bizarre. I put to the minister that 
that secondary safety valve in the drafting is very, very efficient. I would be very interested for the minister to 
carry on — 

Mr J.C. Kobelke: I will correct that: it is not keeping someone as a prostitute, it is “causing, permitting or 
seeking to induce a child to act as a prostitute”; and, unfortunately, in a number of communities—particularly 
Indigenous communities—that is not uncommon. 

Mr C.C. PORTER: I am not disputing that the offence is uncommon. I am disputing that it would be 
common—it would on the edge of bizarre, in my experience—for a judge to find even a person under 18 years of 
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age guilty of that offence and to utilise the provisions of section 66. I have never heard of it happening and I 
cannot envisage the circumstances in which it would happen. I say that this provides a safety valve to ensure that 
people who have committed very minor offences—and I am talking circumstantially, not necessarily about the 
nature of the offence—do not end up on the register. I give the member for Hillarys credit for his very clever 
way of drafting his amendment, because Children’s Court judges would use section 66 in very, very limited 
circumstances.  

I am very interested in—and perhaps this will be expanded on further by the minister, no doubt with the 
assistance of his advisers—the mechanisms that are identified in the act that might mitigate the negative 
consequences that flow from being on the register for someone generically in the position of the person the letter 
of Kitto and Kitto identified. I understand that the minister has identified that there are some circumstances in 
which people could, in effect, not be put to the scrutiny of many of the reporting requirements on the register. 

Mr J.C. Kobelke: Absolutely. The reporting requirements are another matter apart from the register.  

Mr C.C. PORTER: That is right.  

Mr J.C. Kobelke: The Commissioner of Police, under section 61, has the power to decide whether that person 
has to meet certain reporting requirements or whether the reporting requirement can be waived. 

Mr C.C. PORTER: I think the minister mentioned that this individual who is the subject of the Kitto and Kitto 
letter might have made such an application or been the subject of such an order. 

Mr J.C. Kobelke: That is my advice from the member for Hillarys. 

Mr C.C. PORTER: That, nevertheless, means that he maintains his status on the register for a period of four 
years. 

Mr J.C. Kobelke: Four years for a class 2 as a juvenile, and seven and a half years for a class 1 offence as a 
juvenile. To clarify that: the name stays on the register, but the reporting requirements only last for that length of 
time. 

Mr C.C. PORTER: What does the minister say are the consequences of the name staying on the register?  

Mr J.C. KOBELKE: That, I think, is where the concern comes as to the consequences. My advice is that the 
register is maintained on a totally separate system. It is not integrated into the systems by which people make an 
inquiry for police clearances. That would show up, presumably, the charges, because police systems carry all 
charges, so it would show that a person had been charged, whether or not he was convicted. The system would 
show whether he had been convicted of the spent conviction, although that is getting into an area about which I 
do not have expertise. “Spent” is shown only if there is a legal requirement for that to be disclosed. There is a 
whole range of different classifications that come through—different processes for clearances for working with 
children or a standard police clearance; they have slightly different provisions. That conviction would come off 
those systems, not off the Australian National Child Offender Register. 

Mr C.C. Porter: I understand. As to a spent conviction, let’s say that an application for a spent conviction is 
made on the same day of sentencing. My understanding is that the language for spent convictions is that they are 
“not to be used as a conviction for any purpose”. If someone’s conviction is spent on the day he is sentenced, 
would he still have to appear on this register?  

Mr J.C. KOBELKE: My advice is that the register is about capturing people who have been convicted of those 
offences. That is separate from systems for which a police clearance or a working with children clearance are 
sought. It is quite separate. The fact is that the Australian National Child Offender Register has national 
uniformity. There is a national system with exchange between all jurisdictions for access to the register and it is 
limited to the people who can access it; it is not a general system. That is another problem I have with the 
amendment: Western Australia would be out of step with what is happening. A person could be convicted in 
Western Australia and then travel interstate. Interstate authorities would expect there to be like with like and that 
the register would reveal the person’s identity because he had a conviction, even though it was a spent 
conviction. However, it would not show up if we were to accept this amendment, and vice versa; the person 
would show up on the Western Australian register if he had been convicted in another state, but if he had been 
convicted here, he would not. It would also mean that Western Australia would step out of line with ANCOR. If 
I am convinced of the value of a case, I will potentially step outside national uniformity. However, I will not step 
outside national uniformity if I believe the case to be a lineball call and I come down on the side of saying that I 
am not convinced that we should do it. There is the additional issue about maintaining the uniformity of 
ANCOR. I understand that at the next police minister’s conference we will be making suggestions to New South 
Wales about how we should change things. If that is accepted, we can move to make that change nationally 
uniform.  
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Mr R.F. Johnson: Along these lines? 

Mr J.C. KOBELKE: No, it is a different issue again. There is a suggestion that we should be doing something 
else, but again, it goes to the police minister’s conference, and we try to maintain uniformity. From time to time 
states will step outside the uniform model, but there is a downside to that and one has to be absolutely convinced 
of the benefit of putting in place a variation to a national model. 

Ms S.E. WALKER: I ask the minister to clarify a couple of things. Does the commissioner have discretion as to 
whether he puts someone on the register? 

Mr J.C. Kobelke: No. 

Ms S.E. WALKER: No? He has to? 

Mr J.C. Kobelke: No. The offender goes on the register as the result of a court conviction. The register has 
reporting requirements. The commissioner has certain powers as to what the reporting requirements are, or to 
waive the reporting requirements.  

Ms S.E. WALKER: The discretion, as I recall, must have been that he could choose who, over the previous 
eight years, he would pluck out of the system to put on the register. Is that right? 

Mr J.C. Kobelke: I advice I have is that there is provision—it is somewhat different from the way the member 
put it—for the commissioner to go back a prior eight years, but not for one of these particular convictions. The 
example I am given is that someone may have been convicted of a burglary or housebreak during which he 
interfered with a child’s underwear. On the basis of that, the commissioner can make application to put the 
offender on the register, even though he was not convicted of an offence that would automatically put him on the 
register. 

Ms S.E. WALKER: The difficulty I have with the register is that nobody can look at it apart from certain 
classes of police officer. Can the Auditor General look at the register to see whether, for instance, it is being 
properly maintained? Does the Auditor General or your department keep statistics on the number of convicted 
offenders under the schedules so that the register can be looked at to ensure that these people are going through 
the court system and onto the register? 

Mr J.C. Kobelke: My advice is that there are provisions dealing with access to the register under section 81 of 
the Community Protection (Offender Reporting) Act. I cannot see any direct reference to the Auditor General. 
However, under section 82, which deals with confidentiality, people who have the written authority of the 
minister can access information. If a case were to be made for that sort of review by the Auditor General as an 
independent body, it is clearly something that the minister of the day could consider and potentially grant 
permission for. 

Ms S.E. WALKER: The Auditor General has conducted a review of high-risk parolees. That would be private 
and confidential information. Does the Auditor General have to obtain the minister’s tick-off to audit a 
department? 

Mr J.C. Kobelke: I am currently dealing only with the Community Protection (Offender Reporting) Act and the 
Community Protection (Offender Reporting) Amendment Bill. I am not qualified to answer the question about 
another act. 

Ms S.E. WALKER: Has the Auditor General ever audited anything in the minister’s department? 

Mr J.C. Kobelke: Not while I have been minister, in a situation in which I have been expressly asked to assist. 

Ms S.E. WALKER: Has he audited anything when the minister has not been expressly asked to assist? 

Mr J.C. Kobelke: It may have been for a case that started before I came in, because sometimes audits can 
continue over many months. 

Mr R.F. JOHNSON: The minister mentioned his concern about the uniform agreement between different states 
for the ANCOR project. I do not wish to put words in the minister’s mouth, but I understood him to say words to 
the effect that this amendment could compromise the ANCOR register in the other states that have access to it. 
His concern was that it would in some way jeopardise the good running of that program. I think the minister is 
wrong. If a young boy has committed a sex offence and he travels interstate, it will not matter whether he is on 
the ANCOR register. If he did something in, for example, South Australia, the South Australian police would get 
onto the Western Australian police—I hope they would—to find out whether he had committed any offences 
here. He would have a criminal record until it is expunged. In my view it does not matter whether he is on the 
ANCOR register. There would still be a trail that could be traced from one state to another for someone who has 
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committed and been convicted of any criminal offence. I find the minister’s concerns extraordinary. The 
safeguard for his concerns falls under proposed subsection 13A(2), which states — 

The court may make the declaration, referred to in subsection (1), only if it is satisfied that the child 
who would otherwise become a young reportable offender does not pose a risk to the lives or the sexual 
safety of one or more persons, or persons generally. 

The amendment provides the judge with that discretion, and the qualifications under subsection (2) ensure that if 
the person in any way poses a risk to the life or sexual safety of any person, the court cannot do otherwise than 
declare him to be a reportable offender and put him on the sex offender’s register. That is the safeguard. I think 
Johnson Kitto included the provision in order to provide that safeguard. It would also provide a safeguard for the 
sort of young person I have described who is guilty of a minor offence. “Indecent assault” sounds terrible, but in 
many cases the history of the offence reveals that the bloke did not penetrate the young woman or touch her 
genitalia or breasts; he just pushed her pants down. Technically that is indecent assault. Does the minister 
honestly believe that any young person should be convicted in such a case? The young bloke in question actually 
had the decency to plead guilty, because technically it was indecent assault. Does the minister honestly believe 
that any such young people should end up on such a horrific, albeit important, register? The register was 
originally designed for serious sex offenders, not a young bloke who did exactly the same thing as most of the 
blokes in this chamber, including the minister, would have done when they were his age. Technically, the 
minister would have been committing the same offence. How would he feel if he was on that register? I do not 
know whether the minister has a son. It is mainly sons who would be affected by this type of case, but not 
necessarily; it could be a daughter. How would a member feel if his son had to go on the sex offender register 
because he got a bit overheated when kissing and petting a girl in a car or wherever and he did not touch the 
girl’s private parts or her breasts but simply tried to push down her pants? Is it reasonable, fair or just that that 
young person should end up on the sex offender register? For how long is a person’s name kept on the sex 
offender register? 

Mr J.C. Kobelke: Offenders are kept on the register indefinitely and the reporting period is four years. 

Mr R.F. JOHNSON: For the rest of his life he will be on the register for making a silly mistake. 

Mr J.C. KOBELKE: The member raised two principal matters. I will begin with the second; that is, the 
minister is presenting the supposed details of a particular case. 

Mr R.F. Johnson: You mean “member”. You just promoted me to a minister! 

Mr J.C. KOBELKE: I thank the member. We were not in the court and we are not privy to all the details 
provided to it. That judgement was made by the court. It might be that the details were as trivial as the member 
suggests, but it might not be. We do not have all those details laid out before us. They are the particulars of the 
case, and we are not discussing that here, although the member certainly raised that issue. We must be guarded 
about having just one person’s point of view of what were the salient features, aspects and evidence of that 
particular case. Sympathy is certainly created when the member puts it that way, but we do not have all the 
information before us. 

The first issue that the member raised relates to the —it is gone now. What was the first matter? 

Mr R.F. Johnson: I was talking about a young person who moved interstate and committed a second technical 
offence. 

Mr J.C. KOBELKE: The main point I make is that the member is underestimating the importance of the 
efficiency of the system. We have put in place the Australian National Child Offender Register so that a certain 
limited number of people in police departments across Australia can immediately check the system to see 
whether a suspect, who might be among a range of potential suspects, has popped up on the register anywhere 
else in Australia. At the habitual or serious end, the register is to monitor offenders but at the lower end the 
police can use the register to look for suspects. A judge in Perth will make a decision on the matters presented in 
the court and he may decide, according to what the member has said, that the young offender does not pose a risk 
to the lives or sexual safety of one or more persons or persons generally. That judgement is made based on the 
evidence presented in the case. However, the judge might get it wrong or the evidence may not have been fully 
presented. If that person moved interstate and another agency that was seeking to protect its community accessed 
ANCOR, believing it to be a comprehensive collection of people convicted of these types of crimes from all 
around Australia, and that name did not clock up, that offender might get away with committing other offences 
because his name did not appear on ANCOR. 

Mr R.F. Johnson: That is the weakest excuse I have ever heard you give. 

Mr J.C. KOBELKE: That reflects one of the important uses of ANCOR. 
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Mr R.F. Johnson: Do you not have faith in our judiciary? 

Mr J.C. KOBELKE: I am glad that the member has done a backflip and is now showing that he has faith in it. I 
am referring to the whole system and not just the judiciary. If the opposition’s amendment is put in place, the 
judiciary will make a determination based on the evidence available to it and on the questions that could be 
asked of the relevant people in the court. That does not necessarily always reflect the full substance of the matter. 
It is similar to the member’s presentation of the case today, which might not have presented to us all the 
evidence that was available in this case. We do not know that. That is the way these things work. The court has 
before it only what is presented to it by the prosecution and the defence. Therefore, the court must make a 
determination based on that information. 

Mr R.F. Johnson: You know what he has been charged with. In this case, he was charged with indecent assault. 

Mr J.C. KOBELKE: Take a step back. The Director of Public Prosecutions will charge a person on the basis 
that it has the prospect of recording a conviction. It might have a lot more evidence but it will not lay charges 
based on that evidence because it does not think that the evidence is adequate. The prosecution will decide what 
evidence to present, and that might not be the full extent of the evidence it uses when presenting its case. There 
is a range of evidence and in the severity of an offence, part of the evidence sometimes presents as the 
prosecution case and/or part of the defence case, and it does not necessarily provide the full picture. The member 
can speak about this with his colleague, the member for Murdoch, who is experienced in these matters. 

Mr C.C. PORTER: Something has been troubling me about this. As the minister pointed out, we do not have all 
the information of the particulars of the offence that a court would have had when it sentenced the offender. 
However, it appears that we can assume that the young person is on the Australian National Child Offender 
Register. That is correct. We can assume also that he was sentenced pursuant to section 66 of the Young 
Offenders Act. Section 55(5) of that act states — 

If a young person is found guilty of an offence and, under section 66 or 67, the court refrains from 
imposing any punishment, the court is not to record a conviction. 

Perhaps the minister can answer my question with the assistance of his advisers. In circumstances when section 
66 has been enlivened and the Children’s Court is not to record a conviction—that is, no conviction is recorded 
against the young man—how does he end up on the register? 

Mr J.C. Kobelke: I will answer that by way of interjection. Section 6(1) of the Community Protection 
(Offenders Reporting) Act states — 

Subject to subsections (4) and (5), a reportable offender is a person whom a court, on or after the 
commencement day, sentences for a reportable offence. 

Mr C.C. PORTER: That is a person who has been sentenced for a class 2, schedule 2 offence. The point I seek 
to make is that the engagement of section 66 in the Children’s Court is the lowest of the low types of serious 
offences. That is evidenced by the fact that the court is compelled to not even enter a conviction. It is a safety 
valve par excellence in ensuring that the children, particularly individuals who may have committed an offence 
in the technical sense that they have committed the acts that constitute an offence under the Criminal Code, are 
not subject to either punishment or a conviction. I put it to the minister that to ensure a safety valve, this 
amendment is as safe as it gets. The difference that we have reached—that difference probably will not get any 
slighter by repeating it—is that under our amendment, a young person who is subject to section 66 of the Young 
Offenders Act and who has been neither punished nor convicted would potentially not end up on the register. 
However, under the government’s system that person would be listed on the register forever, albeit that the 
person might have to report for only four years. Accepting at its highest the statement of facts that we have in 
this situation—I have seen similar situations in the Children’s Court that are at the very lowest end of 
seriousness for what otherwise might be considered quite serious offences—the child would not receive a 
punishment or record a conviction. That would be at the judge’s discretion. If a judge thought that the offence 
was so minor in circumstantial terms, he would not record a punishment. Under the system proposed in the 
absence of the opposition’s amendment, a punishment is metered out to a child. It might not seem particularly 
serious to some members for a person to end up on ANCOR. Other people have access to ANCOR and an 
offender is required to report to it for four years following a conviction. That is a significant form of punishment. 
That significant punishment can be ameliorated by the amendment proposed by the opposition. Finally, the 
amendment proposed by the opposition has safety valves, which are twofold. Firstly, the Children’s Court judge 
would determine whether section 66 should be enlivened; and, secondly, another judge, or perhaps the same 
judge at the same time, would determine whether a person, notwithstanding the enlivening of section 66, should 
end up on the register. It seems to the opposition that some flexibility must be given in circumstances in which 
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the individual is otherwise, in the face of the law, not subject to punishment or to the recording of a conviction 
but nevertheless suffers quite a considerable punishment in appearing on the register. 

Mr R.F. JOHNSON: We are not talking about some dirty old man of 45 or 50 who is trying to carry out some 
sex act on a 15 or 16-year-old girl. We are talking about a 17-year-old boy and a 16-year-old girl, and it could be 
the other way around—it could be a 17-year-old girl and a 16-year-old boy. We are talking about two kids, not 
some dirty pervert whose actions we would all abhor and agree should go on the Australian National Child 
Offender Register. I am talking about an innocent young kid of 17. My colleague the member for Murdoch has 
given a much better explanation than I because of his talent as a good lawyer. He has been on both sides of the 
court—he has prosecuted and defended—and he has lectured. 

Mr C.C. Porter: I hardly did any defending. 

Mr R.F. JOHNSON: He did a bit, but he has been in the court system for a long time. He has seen it all happen 
in both the Children’s Court and the adult courts. I would listen to him and to the member for Mindarie. Even the 
Attorney General seemed quite happy with this, and yet the minister’s adviser, who is not a lawyer, tells him that 
he should not support this amendment. He is prepared to condemn a 17-year-old boy to be on a disgraceful 
register—an essential one in many ways, but not for him—for the rest of his life. His name will be on the register 
indefinitely. 

Mr J.C. Kobelke: Your amendment is not retrospective, so he would be on the register anyway. 

Mr R.F. JOHNSON: I know. I am trying to save the next poor young devil who might get caught in the same 
situation. I know that there is nothing that can be done for this young 17-year-old boy. He must live his life now 
knowing he is on the register. That is why he is suffering from depression—he knows he is on the register. 
However, if he got news that we had changed the law so that some other young 17-year-old fellow does not 
suffer the same consequences as him, it would do him a bit of good. I know we cannot get him off the register 
now; it would be impossible. However, I do not want to see other young people suffer the same consequences 
when no intention and no aggravation whatsoever is involved. He simply did what most young people do when 
they are 16 or 17. That is what I am asking the minister to consider. I ask him to revisit the second part of the 
amendment, which I believe is a safeguard. My colleague the member for Murdoch certainly feels that that is a 
safeguard. The minister’s colleague the member for Mindarie is all for it. Johnson Kitto, who has gone to an 
enormous amount of trouble, thinks it is okay. I know the government wants to appear tough on crime, but it is 
not being tough on crime by opposing this amendment. It is just leaving other young people to suffer the same 
fate of the 17-year-old whose circumstances I have explained to the minister. I just want to do the best I can for 
our youngsters. I feel strongly about this issue, and that is why I brought the amendment to the house. I do not 
want any politics involved; I just want to try to achieve something that would be good for the community. 

Mr J.C. Kobelke: I don’t think that politics comes into it. We are trying to deal with the facts of the matter, and 
we place different weighting on some of the facts. As a comment on one of the issues you raised, even if you 
succeeded in having this amendment passed, and the government agreed to it, and someone came along after the 
law was enacted in the same circumstances as those you have just explained in your example, when that person 
makes an application for a working with children clearance, that offence would still come up because it is not 
dependent on this register. 

Mr R.F. JOHNSON: I realise that. 

Mr J.C. Kobelke: One of the arguments you made, however, was that if that person applied to work with 
children he would be excluded, but he would be excluded without any relationship to ANCOR. 

Mr R.F. JOHNSON: I accept that, and that is a problem for that person. I think it would certainly affect me if at 
his age, through an act similar to what this young boy had done, I realised that for the rest of my life I am listed 
on that dreadful register with some of the worst perverts and paedophiles in the world. I do not believe that we 
should put any young person in that position when it is not warranted. That is why I ask the minister to support 
this amendment. 

Mr C.C. PORTER: I will ask a question that the minister may answer by way of interjection. One of the 
questions I raised earlier, which is related to our amendment, perhaps more than tangentially, is, if a person has a 
spent conviction, how does he end up on the register, or does he end up on the register? 

Mr J.C. Kobelke: I thought I answered that earlier. He is captured by section 6 of the Community Protection 
(Offender Reporting) Act 2004. That section defines a reportable offender. Leaving out some of the qualifiers, a 
reportable offender is a person who a court, on or after the commencement date, sentences for a reportable 
offence. If there is then a spent conviction, that person is still captured. 
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Mr C.C. PORTER: Okay, but I would assume that the mechanics of it would require the reporting agency—the 
commissioner in this case—to inquire of the courts whether the person has been charged and sentenced. Is that 
correct? 

Mr J.C. Kobelke: I understand that regulations are already in place requiring the court to report to the 
commission. 

Mr C.C. PORTER: It might be a conflict of laws problem, because what springs to mind for me is section 27(1) 
of the Spent Convictions Act, which reads — 

Questions about a convicted person put to that person or any other person shall not be taken to relate to 
a spent conviction or the charge to which the conviction relates. 

That raises some queries in my mind about how the information is garnered from the courts when, reading that 
section, it appears that the courts need not or should not respond about a conviction that has been spent. The 
information would never travel, if I can put it that way. 

Mr J.C. Kobelke: Perhaps it is beyond my competence to talk about questions you raised about the 
inconsistencies between two statutes. This statute is absolutely clear. You are raising another statute that is 
potentially in conflict with this. No-one has raised that in the courts, so I am not legally competent to say 
whether there is a real issue there. In the way that the system is currently functioning, there does not appear to be 
an issue. 

Mr C.C. PORTER: So, in the way the system is currently functioning, people with spent convictions will end 
up on the register? 

Mr J.C. Kobelke: Yes. 

Mr R.F. JOHNSON: This will be my final attempt to convince the minister that he should support this 
amendment. He should take notice of his colleagues in this place who have legal experience. He should take 
notice of my colleague the member for Murdoch, who I think has put a compelling supportive case to the one 
that I originally put, so that we can do some justice to our young people. The minister is not being tough on 
crime by rejecting this amendment. In fact, there are bound to be more such cases of young people. The minister 
is sentencing this person, or the next person who comes along, to a life of being included on this register of sex 
offenders for doing something that is natural. This is the same government that allows 17-year-old boys to 
sodomise 16-year-old boys. I cannot understand the morals of encouraging one thing while discouraging 
something else. This is a clear case of a young person doing what comes naturally, and yet the government is 
prepared to penalise that young person, and the next young person who comes along and does something that is a 
natural act, because he did not go any further than the circumstances that I have mentioned. I do not intend to 
progress this any further because the minister has obviously made up his mind. I am more than disappointed; I 
am a little distressed that the minister should do this. As time has gone on, I have thought more and more about 
young people in these situations. I do not believe it is right. All the government members are coming back into 
the chamber now. The minister has got his call out and we will divide; that is fine. In my view the minister, by 
not agreeing to this amendment, will consign future young people to a life of misery and depression, simply 
because they may have carried out a completely normal act, particularly at a young age in their lives. I am 
talking about kids; I am not talking about older paedophiles. I agree with the minister if he wants to thrash older 
paedophiles; I would say yes, good on the minister. I would support the minister if he wanted to hang some who 
end up murdering children. However, I am talking about innocent young people who are just doing what comes 
naturally. 

Mr J.C. Kobelke: They are not innocent if they are convicted of an offence. 

Mr R.F. JOHNSON: There is a safeguard there. Technically it is an offence. If I push the minister, I have 
committed an offence—assault. Is that a serious offence? Should I go on a register for doing that? The minister 
knows the circumstances in the case that I have outlined, and I have no reason to doubt Johnson Kitto’s details of 
that case because he felt so strongly. I have spoken to him now on two occasions and he has assured me that that 
was the outline of the case as it happened. It was basically injustice. The bloke technically committed indecent 
assault. He could have been fined $100 and been given a caution and told not to do it ever again, whatever. 
There are so many other options that could have been taken up. However, the minister has now taken away the 
benefit in this amendment that would have given a little discretion to the judge in the case outlined today in the 
lead-up to the amendment. The judge could have had a discretion to say, “You’ve been a naughty boy. You 
shouldn’t have done this, but it’s not serious enough and you are not a sexual risk as far as I can see to any other 
person, so I’m not going to insist that you go on the register.” That is all the minister need do—give the judge a 
discretion. The minister will not give the judge that discretion at all. That is what he is saying and I find that 
completely contrary to every other part of legislation relating to law and order that the minister and his 
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government have brought into Parliament. The minister and the government want judges to have a discretion. 
The minister and this government do not want minimum mandatory sentences. They want the judiciary to have a 
discretion, yet in the one area in which judges should perhaps have some discretion when they are dealing with 
kids doing something normal, they have taken away that discretion. I am sorry, but it is a very dark day for 
Western Australia because the minister has rejected a very good amendment that would have ensured young 
people were not penalised for the rest of their lives. 

New clause put and a division taken with the following result — 
Ayes (18) 

Mr C.J. Barnett Mr J.H.D. Day Mr C.C. Porter Mr M.W. Trenorden 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr D.T. Redman Mr T.K. Waldron 
Mr M.J. Birney Ms K. Hodson-Thomas Mr A.J. Simpson Dr G.G. Jacobs (Teller) 
Mr T.R. Buswell Mr R.F. Johnson Mr G. Snook  
Mr G.M. Castrilli Mr J.E. McGrath Dr S.C. Thomas  

Noes (27) 

Mr J.J.M. Bowler Mr R.C. Kucera Mrs C.A. Martin Mr T.G. Stephens 
Mr A.J. Carpenter Mr F.M. Logan Mr M.P. Murray Mr D.A. Templeman 
Dr J.M. Edwards Ms A.J.G. MacTiernan Mr A.P. O’Gorman Mr P.B. Watson 
Ms D.J. Guise Mr J.A. McGinty Mr P. Papalia Mr M.P. Whitely 
Mrs J. Hughes Mr M. McGowan Mr J.R. Quigley Mr B.S. Wyatt 
Mr J.N. Hyde Ms S.M. McHale Ms M.M. Quirk Mr S.R. Hill (Teller) 
Mr J.C. Kobelke Mr A.D. McRae Mrs M.H. Roberts  

            

Pairs 

 Mr P.D. Omodei Mr E.S. Ripper 
 Mr M.J. Cowper Mr P.W. Andrews 
 Dr K.D. Hames Ms J.A. Radisich 

Independent Pairs 

Ms S.E. Walker 
Dr J.M. Woollard 

New clause thus negatived. 

Clause 4: Section 26 amended — 
Mr R.F. JOHNSON: I want a bit of clarification of the first part of clause 4. I may well go on to other parts in a 
moment. In clause 4(1), proposed paragraphs (da), (db) and (dc) use the word “regularly”. The paragraphs refer 
to someone who regularly uses any telephone number, any email address or the name of any internet service 
provider. How often is “regularly”? Is it one time, two times, 10 times or 100 times? 

Mr J.C. Kobelke: It is regularly. 

Mr R.F. JOHNSON: Can the minister tell us how many times? 

Mr J.C. Kobelke: That is a decision that will be made in the court based on all the evidence around it. 

Mr R.F. JOHNSON: I am sorry; made where—in the court? 

Mr J.C. Kobelke: I am sorry; the police officer would make a judgement on it. What we want to capture here is 
people who have their own phone number, but they go around the corner to their mates’ place and use their 
phone or email address. Whether they use it half a dozen times in one week and then do not use it again, or 
whether they go every day is something that will be judged in the particular instance that the police are 
considering. 

Mr R.F. JOHNSON: It is a bit ambiguous, is it not? 

Mr J.C. Kobelke: How are you going to define “regular users” of a particular telephone or email address? 

Mr R.F. JOHNSON: That is what worries me. If people have half a dozen mates, they can go to a different 
mate one night and another one the following night. If they go to the same one more than twice, would the 
minister define that as “regularly”? We have just argued about part of the bill that I think was very clear and now 
we are coming on to this part of the bill that is not very clear. There is no definitive description here of 
“regularly”, yet it is an important part of this bill. The minister has not explained it to me. He has flippantly said 
that “regularly” is regularly. I am sorry, but I want to know what “regularly” is. Is it two times, is it 10 times or 
is it 100 times? What is “regularly”, which is what the minister is saying in this bill?  
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Mr J.C. KOBELKE: If the threshold were a specific number, we would put the specific number into the bill. 
However, that is clearly not what we want. To take a telephone number, if a person is using a particular friend’s 
telephone on a regular basis, which might be a couple of times a week or once a week every week, the issue then 
is that it becomes regular, whereas if it were a few times in one week and it did not happen again for a year, I 
would not judge it to be regular. If we try to specify it in a prescribed way, we do not take account of the fact that 
people could go off and use another telephone for a couple of weeks, particularly if they are habitual offenders 
whom the police wish to keep tabs on. They could go for two or three weeks to one telephone and then two or 
three weeks to another telephone and say that it is not regular. We cannot tie it down in the context in which we 
require this reporting; that is, if they are making regular use of a telephone number or email address, they are 
required to report it. They can discuss it with the officers. They might say that they will use a particular friend’s 
phone for a week and ask if that would be regular. The police will then make that judgement. 

Mr R.F. JOHNSON: If they go to one person’s house and use his telephone line or internet line only once, that 
is not regular and so it would not be covered in this bill at all. 

Mr J.C. Kobelke: No. 

Mr R.F. JOHNSON: The minister is allowing that to happen. He is allowing those dirty paedophiles to get onto 
the internet and to use a phone line to do the dirty deeds that they want to do, but because they have gone to one 
person’s house only once, they will not be encompassed by this clause. If they do it twice they might, but if they 
do it once they will not. 

Mr J.C. Kobelke: The whole point is to have a register.  

Mr R.F. JOHNSON: Then why not make it one or more times? 

Mr J.C. Kobelke: It comes down to saying that they cannot make a phone call until they let the police know 
which phone they are going to use. That would just be nonsense. 

Mr R.F. JOHNSON: If it is for the purpose that this bill is about, which is internet predatory, they could use a 
different email address. If they used it once, it would not be regular. We cannot say that once is regular. 

Mr J.C. Kobelke: Definitely not. 

Mr R.F. JOHNSON: No, but would the minister say that twice would be regular? 

Mr J.C. Kobelke: No. 

Mr R.F. JOHNSON: Would he say that three times would be regular? 

Mr J.C. Kobelke: That is when we get to the point where we need to consider the details. 

Mr R.F. JOHNSON: Twice is not regular but three times may be. The minister will not catch the people. If they 
know the legislation, and some of them do, they will use somebody’s phone twice or somebody’s email address 
twice. 

Mr J.C. Kobelke: You indicated earlier that you believe that sexual offenders are generally habitual offenders. 
If they are habitual offenders, they will do things on a regular basis. That helps the police to keep tabs on them.  

Mr R.F. JOHNSON: They are also very cunning, serious sex offenders, by which I mean that the acts they 
carry out are serious and regular. If they think they can get away without having to report an internet site or 
email address because it is not used regularly but only once or twice, they will go somewhere else to use 
somebody else’s email address. That is what they will do because the sorts of animals that commit these 
offences—these cyber predators—are evil devils and very cunning. They will go to enormous lengths. We 
support the bill, but all I am saying is that I do not think the minister has necessarily encompassed that area 
particularly well. The wording is rather ambiguous when it refers to regular usage in clause 4 and amended 
section 26(1)(da), (db) and (dc).  

Mr C.C. PORTER: As I read the structure of the act, there is, pursuant to section 26 of the Community 
Protection (Offender Reporting) Act, the initial report and then provision is made for subsequent reports, in some 
instances on the happening of a trigger event, such as another recorded offence and in other instances other 
events. Forgive my unfamiliarity with the act, but what is the shortest period the act envisages between an initial 
report and a subsequent report by the same offender?  

Mr J.C. Kobelke: Do you mean where they would have to physically report? 

Mr C.C. PORTER: Yes. What sort of period are we looking at with one of the minimum periods between the 
initial report and the subsequent report by the same offender?  
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Mr J.C. Kobelke: If I may by interjection, under section 24 of the act, which I think you have indicated you are 
familiar with, it is reporting within seven days, and then under section 28(1), a reportable offender must report 
his or her personal details to the commissioner each year. Under subsection (3), the commissioner may at any 
time cause written notice to be given to a reportable offender requiring the reportable offender to report his or 
her personal details to the commissioner at the time or times stated in the notice.  

Mr C.C. PORTER: Perhaps it is a fair summary to say that there is an initial report and then a report that occurs 
after roughly a year unless there is a specific request for an earlier report. The other way in which a secondary 
report might arise is under section 25(1) if a reportable offender’s reporting period has expired but the offender 
is then sentenced for another reportable offence.  

Mr J.C. Kobelke: My limited experience of people who are caught by this is that they are designated to report 
on a fairly regular basis, at least at first. In some cases it might be twice weekly and in others it might be every 
second week. After being on that regime for a while, it may be once a month. 

Mr C.C. PORTER: It would certainly be no longer than a year, because that would be the flip-over period. 
Does that report physically involve again filling out the form they are required to fill out, and all the details? 

Mr J.C. Kobelke: Yes, confirmation and updating of all those personal details. 

Mr C.C. PORTER: That appears to me to be as good a system as one could hope for. There will always be 
difficulties. It seems to me that one of the difficulties that accompanies the proposed amendments to section 26 is 
that what is required in the initial report, and thereby in subsequent reports, whether requested or on a one-yearly 
basis, is additional information; that is, any telephone number that is regularly used, any email address that is 
regularly used, the name of any internet service provider that is regularly used and then, at paragraph (dd), 
effectively any aliases. That is at the time of the initial report and at the time of subsequent requests. Let us say 
someone has had initial reports over a fortnightly period and that has become a yearly period; he or she could 
obviously adopt other aliases or use other telephone numbers in the intervening period between reports. 

Mr J.C. Kobelke: Under section 29(1), they are required to report any of those changes within seven days after 
the change occurs. 

Mr C.C. PORTER: Those are the reportable details in section 26. 

Mr J.C. Kobelke: Yes, and of course there is a severe penalty—I think up to two years’ jail—for failure. 

Mr C.C. PORTER: That is right. However, it is simply a response to a request, so there is not necessarily an 
investigation into that information of every reportable offender. 

Mr J.C. KOBELKE: The Community Protection (Offender Reporting) Act 2004 has clear requirements of the 
person who is the reportable offender on the register. If offenders do not fulfil those requirements for set times or 
the requirement we alluded to under section 29(1) that they must notify changes in their details within seven 
days, I am sure offenders would be made very aware that the failure to meet those obligations will attract a very 
severe penalty. 

Mr C.C. Porter: Has anyone ever been prosecuted and convicted pursuant to the penalty provisions in this act? 

Mr J.C. KOBELKE: I understand there have been prosecutions, but I do not have that statistical data at hand. If 
I can find the information, I will pass it on to the member. 

Mr C.C. PORTER: I am very interested to know the answer to that last question. It seems to me that if the act 
has been in place since 2004 — 

Mr J.C. Kobelke: The start of 2005. 

Mr C.C. PORTER: — 2005, it might be a matter of some obvious knowledge to those involved in enforcing the 
act whether anyone has been prosecuted. Obviously, the type of people who end up on this register might be 
disinclined to be as open about their reporting requirements as desired. I am very interested to find out whether 
prosecutions have been commenced and whether any of those prosecutions were successful. I am interested to 
find out—whether the minister responds now or at a later time—who investigates possible breaches of the 
reporting requirements, how those investigations are undertaken and any statistical data the minister has on how 
many of those investigations have commenced since the act came into operation.  

Mr J.C. KOBELKE: The Australian National Child Offender Register unit, which maintains the register, has 
detectives who follow through on these matters. Clearly, there are some targeted high-risk offenders who get 
very close attention and, of course, we have a larger number of offenders who are on a more standard regime, 
but, again, the detectives at the ANCOR unit would follow up on those offenders if there was some evidence of a 
failure to report or a lack of adequate information or false information given as part of that reporting. 
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Mr C.C. PORTER: I do not raise it as a criticism. It strikes me as a very difficult procedure to investigate, 
particularly with the type of people who are likely to be on the register. I am very interested to know whether 
prosecutions have commenced and whether they were successful. 

Mr R.F. JOHNSON: I will follow on from what my colleague has said. Obviously, we can have all the laws we 
want in place, but we must also have police officers available to investigate whether people who are on the sex 
offender register give the telephone number, email address and internet service provider that he or she regularly 
uses. How do the police intend to police whether the reportable offender comes forward to give those details? 
How many people are on the sex offender register? 

Mr J.C. Kobelke: As of the last date I have, which is perhaps a month old at the most, 1 215. 

Mr R.F. JOHNSON: There are 1 215 serious sex offenders? 

Mr J.C. Kobelke: Not serious offenders; this is the number of people who are on the register. 

Mr R.F. JOHNSON: I know they are not all serious; I know of one person who was definitely not a serious 
offender. We have talked about him ad nauseam. 

Mr J.C. Kobelke: The full range of seriousness. 

Mr R.F. JOHNSON: Okay, but they are all on the sex offender register. Of those 1 215 offenders, how many 
must adhere to the reporting instructions? 

Mr J.C. Kobelke: I am informed that it is nearly all of them. The data we have is that about 15 offenders have 
been suspended; that is, they do not have to report. Therefore, about 1 200 offenders must report. 

Mr R.F. JOHNSON: Therefore, we have about 1 200 pretty vile sex offenders on that register — 

Mr J.C. Kobelke: You’re grouping them all into one. You have already given me the case of one person on the 
register who is not a vile sex offender. 

Mr R.F. JOHNSON: He is one who does not have to report because the commissioner could see the light. The 
commissioner could see that this person was not a serious criminal sex offender; he saw that it was an innocent 
young boy who just went a bit too far and did what comes naturally. This offender is not one of the people who 
report regularly, but the vast majority do. Therefore, the number of offenders who must report is about 1 200. 

Mr J.C. Kobelke: Correct. 

Mr R.F. JOHNSON: Okay. How often are they checked? 

Mr J.C. Kobelke: That depends on the individual cases. 

Mr R.F. JOHNSON: If a person is one of the 1 200, what are the chances that a police officer will find out 
which telephone number, internet provider and email address the offender uses regularly? People can chop and 
change email addresses from one week to the next if they want. It is all very well to have good laws, but we also 
need good law enforcement. We are short of police officers, as the minister knows; we are drastically short 
and — 

Mr J.C. Kobelke: We have a lot more than when you were in government. 

Mr R.F. JOHNSON: This government has a massively bigger population now. The state has massively more 
criminals now than we had. 

Mr J.C. Kobelke: For the last four years you were in government, you did not employ one extra police officer. 

Mr R.F. JOHNSON: Under the minister’s regime, my friend, we have seen violent crime grow astronomically. 

Mr J.C. Kobelke: That’s not true. 

Mr R.F. JOHNSON: Yes it is; the minister knows it is! It is absolutely disgraceful that violent crime — 

Mr J.C. Kobelke: Police figures don’t reflect that. 

Mr R.F. JOHNSON: Yes they do. I will come back to the minister one day and will show him up again for the 
con job that he and his mob are doing on the crime figures month by month — 

Mr J.C. Kobelke: I take offence to that. The police are not performing a con job. They give you the figures. 

Mr R.F. JOHNSON: The government has to recount back two months. I assure the minister that I will take this 
matter up at budget estimates time. I will bring this matter out at budget estimates time, again. We will get the 
true figures for one time in one year and compare them with the corresponding time in the following year. The 
minister knows what I am talking about. When the police do the count back, they suddenly find they have some 
extra crimes after they have reported the total number of crimes they had for that year. Two months later they 
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say, “No, no, we have done a count back and at the end of that period there were far more crimes.” The minister 
knows exactly what I am talking about.  

The point I am trying to make is that we have 1 200-odd obviously serious sex offenders because they are on the 
register and they have reporting requirements. If they were not serious offenders, they would not have to report 
because the commissioner would have used his discretion and said, “Look, you’re on the register; we can’t do 
anything about that but you don’t have to report”, just as he did for the young 17-year-old boy we mentioned 
earlier. How on earth does the government intend to administer this legislation when we do not have enough 
police officers? How often would those 1 200 sex offenders be visited or investigated to see whether they are 
complying with this law? 

Mr J.C. KOBELKE: Clearly, I cannot answer specifically for 1 200 people. We know that, in addition to the 
ANCOR register unit, there is the cyber predators unit, which has been very effective in catching these people. 
Therefore, a range of surveillance devices are used. The police apply their resources intelligently; they do great 
work. They can always do more and they can always do better, which is why we have this legislation so that they 
can do better. However, I think the police do a great job and we should commend them for it. As I already 
indicated, in the last four years of the member for Hillarys’ government, not one additional police officer was 
hired. Not only are we putting 600 additional police officers into the Western Australia Police, but with the 
employment of additional Civil Service Association staff, we are ensuring that more police are on the frontline. 
Therefore, we are delivering the officers needed to ensure that we can have Frontline First policing, and we are 
getting the results. The member for Hillarys might like to deny it because he does not like to deal with facts, but 
the police data quite clearly shows that we have not seen a blow-out in crime. Crime on the whole has been 
reduced. There is concern that in some areas it has risen, but that is a consequence of proactive policing, 
whereby we are dealing with the issues. When we have more police following through on crime, we get more 
reports. It is not indicative of any actual increase in the underlying rate of crime. There is no data whatsoever to 
support the member’s contention.  

Mr C.C. PORTER: This may be the last query I have with respect to this clause. I ask the minister how he 
might go about undertaking to provide us with information about the number of prosecutions commenced and 
the number that were successful. 

Mr J.C. Kobelke: I have undertaken to get that information for the member for Murdoch. Whether I just hand it 
to him privately or respond formally, I will see how quickly I can get it. 

Mr C.C. PORTER: It seems to be an important question considering the number of individuals on the register 
and the quite onerous reporting requirements. If it were the case that there had been no prosecutions commenced, 
or no prosecutions commenced successfully, that might, as a matter of logic, mean one of two things—that all 
1 200 people on the register who are reporting are doing so accurately and truthfully; or we have a policing 
problem that might have the effect of turning this legislation in the long term into a toothless tiger. I would be 
interested to know how many prosecutions have been commenced and how many were successful. 

Debate adjourned, on motion by Mr J.C. Kobelke (Minister for Police and Emergency Services). 

House adjourned at 10.00 pm 

_________ 
 
 


